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G WIS HEAT  (File No.) : V2(39)16 /North/Appeals/ 2017-18

w3 MCY TEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 349-17-18
feTieh (Date): 28-Feb-2018 ST Tt T AT (Date of issue): L2/ 00!
A AT A, 3 (3-11) §RT UG
Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No _11/DC/D/2017/RK _Dated: 01/06/2017
issued by: Deputy Commissioner Central Excise (Div-IV), Ahmedabad North

T 3dYerehd/UTcenar T AT Taa Uam (Name & Address of the Appellant/Respondent)
M/s Parikh Packaging Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRCT TDHR ol GALIETOT 3TRlGeT -
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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in case of gdqu exporté_d outside India export.to Nepal or Bhutan, without payment ef i

duty-
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Credit. of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Fina_nce (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the Ol0 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service TaX Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi~1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CES.TAT) at0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, -
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund.is upto 5 .
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter conten.ded in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() ~~ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) . amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribuﬁal on payrﬁenfcfi‘-'i}, 0%

of the

alone is in dispute.” : .

duty demanded where duty or duty and penalty are in dispute, or penalty, where pénaity
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. The ubJect appeal is ﬁl\,d by M / s. Par1kh Packagmg Pvt Ltd Survey No.
423 / P, Opp. Rotomac Pens, SarkheJ Bavlcr Highway, VILL- Moralya, Tal-. Sanand, Dist.
Ahmedabad (Heremafter Referred To As “The Appellant) Against the Order in Or1g1nal No.
ll / DC / ?017/ RK. he1 e1nafter referred to as ‘the impugned o1 der’) passed by the Asstt.
C,ormmssmner, Central Exmse DIV v, Ahmedabad I (heremaftel referred to as ‘the
adrudvcatmg authont J) Tbe appellant is engaged in the manufacture of "printed
“L,ammared Rolls / Pouches. fallmg under CH. No. 39 of the Central Excise Tariff
Act 1985 ’I‘hey are availing beneht of CENVAT Credit under CENVAT Credit Rules, 2004.
9. Brieffacts of the case is that, duringthe course of the audit’,it was observed that
the appellant procured Inputs contamed in drums and other packing materials and after
utilization of the Inputs clears the empty drums and waste packing materials as scrap
without payment of duty, during the period from n013-14 to 2015-16. that in terms of
the Explanation HI to the Rule 6(3) of the CENVAT Credit Rules, 2004 (hereinafter

referred to as “the CCR2004) no CENVAT Creditis to be‘taken on the cost element of such ]/\

packing materials or else the appellant should have ‘Ig@?: duty on the value of clearance of
the scrap of left over packing materials of inputs. That any material on which credit has
been availed must be cleared on payment of duty, and accordingly the appellant is liable
+3 pay duty on the sale of such scrap. The appellant has not disclosed clearance of such
scrap to the department. and failed to discharge due payment of duty. Rs. 13,86,747/- to
be recovered * with interest. Show Cause Notice was issued, and subsequently it was

confirmed vide above Order.

3. Being aggr1eved with the impugned order the appellant has preferred this

appeal on the following main grounds

i. The impugned order is bad in law and not sustainable in as much as passed without
assigning cogent reasons for arriving at the conclusions and for not accepting the
* contentions raised by the appellant.

ii. the adjudlcaung authority, under para 10 of the impugned order, has stated that
the show cause notice clearly alleges that during the manufacture of finished goods,
certain MS scrap and plastic waste is generated and is cleared as scrap without payment
of duty.. The real fact is that the scrap cleared by the appellant is accumulated packing
materials in which the appellant receives Input raw materials. The only allegation is that
the packing materials viz. Drums, in which Inputs are received by the appellant are
cieared without payment of duty.. Thus the adjudicating authority has passed the order
beyond the facts contained in the SCN which is not permissible as held in catena of
decisions.
iti. The adjudicating authority has assumed that the scrap cleared by the appellant was
generated durmg the course of manufacture. the appellant is procuring /obtaining the
inputs contalned in drums or other containers or any other packing materials; after
utilization of the inputs, the empty drums/ containers and other packing materials are
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cleared by the appellant as scrap. Thus, such waste/ scrap of packmg materlals has
neither been manufactured by the appellant nor has been arisen during the course of
manufacture of the final products, and not dutiable. That in catena of decisions it has |
been held so. The appellant rely upon the following decisions;. i.ICI India Ltd. 2003 (156)
ELT 426 ii.Arihant Cotsyn Ltd. 2004 (67) ELT 240 ,iii. Kirloskar Copeland Ltd. 2009
(246) ELT 466, iv. Gulf Oil India Ltd. 2011 (264) ELT 382.

In light of the aforesaid decisions, the appellant is not liable to pay duty on
sale/clearance of the waste/scrap of the containers/packing material in which they
received the inputs, and cleared without payment of duty. | '

iv. These decisions were relied upon while offering the defense reply to the SCN
Without verifying the real facts in the present case the adjudicating authority has
confirmed the demand.

v. The adjudicating authority, even after considering the Board’s Circulars relied upon
by the appellant in their defense reply, has erred in that separate details of scrap
generated during manufacturing process and appellant failed. the entire issue was

related to clearance of waste packing materials used for packing inputs only and there

was no generated scrap. This issue of clearance of left over packing material if inputs is

no more res integra in view of Supreme Court’s decision in case of West Coast Industrial
Gases Ltd. [2003 (155) ELT 11 (SC)]. the appellant like to recite the circulars in their
support.  F. No. B.22/39/86-TRU, dated 5-9-1986 ‘ _

Subject: Payment of excise duty on waste .....under Modvat - Clarification regarding.

Circular No. 721/37/2003-CX., dated 6-6-2003 F.No. 267/135/96-CX.8

Subject: Central Excise - Payment of duty on waste package/containers ...... availing
Modvat/Cenvat credit - Regarding.

vi. That the appellant has paid duty payable by them correctly. Periodical ER-1
returnsfiled. Thus, there has never been any contravention of the provisions of the
Act/the Rules. When there is no justification in demand of the duty/interest in this case
, penalty under Section 11 AC is also not sustainable.

vii. the appellant never suppressed any information from the Department and the true
and complete details of all the transactions were recorded correctly in the books of
accounts and therefore extended period of limitation is not applicable.

Viii . In view of the foregoing submissions, the impugned order is not sustainable and
is required to be set aside.

4. Personal hearing was held on 22.1.2018 Shri J.T.Vyas,Consultant appeared
on behalf of the appellant, and reiterated GOA submitted earlier. He stated that
under para 10 of the impugned order, authority has accepted that, waste is of packing
material. I have carefully gone through all case records, Show Cause Notice; the
impugned order and written submissions made in GOA as well as submissions
madeduring the personal hearing. I find that the issue to decide is whether the
appellant is liable to payment of excise duty or otherwise.

5. I find that during the course of the audit, it was observed that the appellant

procures Inputs contained in drums and other packing materials and after utmmz:;t% of
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payment olf duty, during the period from 20 13-14 to 2015-16. that in terms of the
Explénation iII to the Rule 6(3) of the CENVAT Credit Rules, 2004 (hereinafter referred to
as “the CCR2004) no ,CENVAT Credit is to be takefl on the cost element of such packing
materials or else. the appellant should have pat duty on the value of clearance of the scrap
of 1¢ft ov'er packing rﬁateﬁals of inputs. That any material on which credit has been
availed must he cleared on payment of duty, and accordingly the appellant is liable to pay
dufy on the sale of .such scrap. short payment of excise duty Rs. 13,86,747/-. to be

rei;ovéred along with - interest. Show Cause Notice was issued, and subsequently it was

confirmed, vide the jimpugned Order.
6. VI.ﬁ.nd that, the adjudicéting authority, under para 10 of the impugned ’order, has
stated that the show céuse notice alleges that during the manufacture of finished goods,
certain MS écrap and plastic waste is generated and is cleared as scrap without payment
of duty.l find that; the appellant is in the business of manufacture of laminated rolls and
pouches and regularly clears plastic waste generated during the course of such
manufacturing activity. The only allegation is that the packing materials viz. Drums, in
WhiCh Inputs are received by the appellant are cleared without payment of duty. The
- adjudicating authority has passed the order beyond the facts contained in the SCN which
is not permissible as held in catena of decisions.
7. I find that, the adjudicating authority has assumed that the scrap cleared by the
éppellant was generated during the course of manufacture. factually the appellant is
procuring the inputs contained in drums or other packing materials; the inputs
contéined therein are then utilized by the appellant in the manufacture of dutiable
excisable goods; after utilization of the inputs, the empty drums /containers and such
other packing materials are accumulated and subsequently, such packing materials of
inputs are cleared by the appellant as scrap. Thus, such waste/scrap of packing
materials has neither been manufactured by the appellant nor has been arisen during
the course of manufacture of the final products. The appellant has relied upon the
following decisions; 1.ICI India Ltd. 2003 (156) ELT 426 ii.Arihant Cotspyn Ltd. 2004 (67)
ELT 240 iii.Kirloskar Copeland Ltd. 2009 (246) ELT 466 iv.Gulf Oil India Ltd. 2011 (264)
ELT 382 .

In light of the aforesaid decisions, I find that, the appellant is not liable to pay duty on
‘clearance of the waste/scrap of the containers/packing material. The impugned order is
required to be quashed and set aside .

8. . 1find that, the adjudicating authority, even after considering the Board’s Circulars
relied upon by the appellant in their defense reply, has erred in stating that the appellant
‘had not come up with the exact details of clearance of waste packing materials used for
packing inputs and separate details of scrap generated during manufacturing process..

There was no need to segregate the details since the entire issue was related to clearance

of waste packing materials used for packing inputs only and there was no generated

scrap. I find that, The issue of clearance of left over packing material if inputs is no more
res integra in view of hon’ble Supreme Court’s decision in West Coast Industrial Gases
Ltd.’s case [2003 (155) ELT 11 (SC)]. @
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9.1 find that the Board has also issued instruétibn /circular in this regard,

F. No. B.22/39/86-TRU, dated 5-9-1986 =

Subject: Payment of excise duty on waste generated out of inputs under Modvat -
Clarification regarding. | '

2. The matter has been examined; containers cannot be treated és inputs. Credit taken
under Modvat is with reference to the duty on inputs and not on the containers,
notwithstanding the fact that the value o_f{he inputs may include the value of containers

and the duty on the inputs may be on ad valorem basis. It is, therefore, clarified that no

duty would be payable when such empty containers are cleared from the factory.
Circular No. 721/37/2003-CX., dated 6-6-2003 F.No. 267/135/96-CX.8

Subject: Central Excise - Payment of duty on waste package/ containers used for

packing modvatable inputs when cleared from the factory of the manufacturer availing
Modvat/Cenvat credit - Regarding.
3. Accordingly, it is clarified that no duty shall be payable and 1o reversal of credit is

also warranted on waste package/ containers used for packing inputs, on which credit

has been taken, when cleared from the factory of the manufacturer availing

Modvat/Cenvat credit. Consequently, Circular No. 470/36/99-CX, dated 19-7-99 may

be treated as withdrawn. Pending cases, if any, may be decided accordingly.

10. I find that, the appellant has filed periodical ER-1 returns, not suppressed any
information from the Department, and all the transactions were recorded correctly in the
books of accounts. Therefore, extended period of limitation is not applicable. When there
is no justification in demand of the duty and interest in this case, penalty under Section
11 AC is also not sustainable. Thus, the impugned order is not sustainable and is
required to be set aside.

11. In view of the foregoing discussion and findings, I allow the appeal filed by the

appellant. '
12. ardverehe GANT Gof &1 915 3dfieT 1 ATERT 3T alih & fRT ST &
O The appeal filed by the appellant sténd disposed off in above terms. . W\/\
amam___
(3T <)
T (3T )

Attested /
date- /2/18
s o

[K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D
M/s. Parikh Packaging Pvt. Ltd.,
Survey No. 423/P, Opp. Rotomac Pens,

Sarkhej-Bavla Highway,
VILL- Moraiya, Tal-. Sanand,
Dist. Ahmedabad.
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_ Copy to;-

_ The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

. The Commlssmner CGST Central Excise, Ahmedabad- North.

. The Asstt. Commissioner, CGST C.Ex. Div-1V,,Ahmedabad- North.
. The Asstt.Commissioner (Systems) CGST C.Ex. Ahmedabad-North.

. Guard ~ﬁie.

. PA File.




